
SOLIHULL METROPOLITAN BOROUGH COUNCIL 

 

Report to: Planning Committee 

Meeting date: 10 November 2021 

Subject/Report 
Title: 

VILLAGE GREEN APPLICATION 

THE WELL AREA, CHURCH LANE, BERKSWELL, CV7 
7BJ 

APPLICATION NO 103909 

Report from: Solicitor to the Council 

Report Author/Lead 
Contact Officer: 

Aisha Khawar 

Wards affected: 
 All Wards 

 Bickenhill  Blythe 

 Castle Bromwich  Chelmsley Wood 

 Dorridge/Hockley Heath  Elmdon 

 Kingshurst/Fordbridge  Knowle 

 Lyndon  Meriden 

 Olton  Shirley East 

 Shirley South  Shirley West 

 Silhill  Smith's Wood 

 St Alphege 

Public/Private 
report: 

Public 

Exempt by virtue of 
Paragraph: 

N/A 

 

1. Purpose of Report 

1.1 To place before Members a recommendation to make a decision on this 
application. 



1.2 Members are recommended to determine application number 103909 as a 
new town or village green for the reasons set out in the Supporting 
Statement contained in the Application for the registration of land as a Town 
or Village Green dated 4th September 2019 and received on 12th September 
2019. (Appendix 1) 

2. Decision(s) Recommended - Approval 

2.1 The land subject of application number 103909 to be registered as a Village 
Green as outlined by the plan at Appendix 2. 

3. Background 

3.1 The Council is the registration authority for Town and Village Greens under 
the Commons Act 2006. 

3.2 On 12th September 2019 the Council received an application by Berkswell 
Parish Council in accordance with the Commons Act 2006 Section 15(2) to 
register The Well area, Berkswell as a town or village green.   

3.3 The application was accompanied by a Supporting Statement from 
Berkswell Parish Council, 37 signed statements from residents and a letter 
of support from the Berkswell Charities who own most of the historic 
buildings within the centre of Berkswell. 

3.4 The Commons Act 2006 exclude the right to apply for the registration of 
land in England as a town or village green where a trigger event has 
occurred in relation to the land. Each trigger event has corresponding 
terminating event. The right to apply for registration of the land as a green 
remains excluded unless and until a terminating event occurs in relation to 
the land. Trigger and terminating events are set out in Schedule A1 to the 
2006 Act and broadly relate to whether land is identified for potential 
development in the planning system. Whenever the registration authority 
receives an application, it seeks confirmation from its local planning 
authority, for the land, as well as the Planning Inspectorate as to whether 
land in question has been identified for potential development. The legal 
officer made the relevant enquiries (with the Planning Inspectorate and 
Solihull Council’s Planning department) and is satisfied that no trigger 
events have occurred for the land in question i.e. the land in question has 
not been identified as potential development land. 

3.5 The legal officer also made enquiries relating to the ownership of the land 
as the applicant states that the land is ‘unregistered and appears to have no 
lawful owner’. Following relevant investigations, the legal officer is satisfied 
that the land is unregistered and there is no lawful owner that can be 
identified.  

3.6 The consultation process was delayed by the Covid-19 pandemic. The 
delay was mainly caused by libraries, shops and office closures which 
prevented the notices from being displayed for inspection in accordance 
with the requirements. The consultation process was resumed in May 2021 
when the Covid restrictions were eased. 

3.7 The notice of application was publicised in the following ways (as 



prescribed by The Commons (Registration of Town or Village Greens) 
(Interim Arrangements) (England) Regulations 2007 ) : 

3.7.1 The notice was hand delivered to the properties surrounding (38 
properties)The Well Area on 15 July 2021. 

3.7.2 Notices were placed around the site at 3 different places on 15 July 
2021. 

3.7.3 An advert of the notice was placed in the in the Solihull Observer and 
Coventry Observer on 15 July 2021 for one week. 

3.7.4  The notice was placed at Solihull Council’s website on 15th July 2021 
and Solihull Council’s social media (Facebook, Twitter) on 19th July 2021, 
31st August 2021 and 3rd September 2021. 

3.8 3.7.5 The notice was available to view at The Core Library and Balsall 
Common Library from 15th July 2021 to 09/09/2021 (the end of the objection 
period). 

3.9 No objections were received for this application. 

4. The relevant statutory requirements 

4.1 The Commons Act 2006 is the statutory regime governing village greens. 
The Act requires each registration authority to maintain a register of town 
and village green within its area. Section 15 of the Act sets out the 
requirements which must be met if the land is to be registered. 

4.2 The relevant statutory requirements are contained in Section 15(2) of the 
Commons Registration Act 2006 which enables a person to apply to 
register land as a town village green where:  

a) ‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years…’  

b) ‘they continue to do so at the time of the application.’ 

4.3 As the Registration Authority, Solihull Council has a duty to decide 
whether or not the use of the land subject to the application fully meets all 
the elements of qualifying use under section 15(1) and 15(2) of the 
Commons Act 2006. In order for the application to be successful the 
applicant needs to demonstrate that:  

i) There is a significant number of the inhabitants of any locality; The legal 
officer was satisfied by the evidence provided by the applicant that 
significant number of local residents test had been fulfilled. The 37 
accompanied statements provided by local residents satisfied this test. (In 
R (on the application of McAlpine Homes) v Staffordshire County Council 
[2002] EWHC 76 (Admin), the High Court held that a "significant number" 
did not have to be a substantial or considerable number. What was 
relevant was that the land was used by the inhabitants in general, rather 
than a few individuals. The expression ‘inhabitants of any locality’ means 
predominantly the inhabitants of the relevant locality. In a case of a village 
green, this would mean predominantly the inhabitants of the particular 



village. The fact that some outsiders also use the relevant land will not 
prevent a finding that land should be registered as a village green). 

ii) Have indulged as of right; The legal officer was satisfied by the evidence 
provided by the applicant. For the use to have been ‘as of right’ for the 20 
year period, it needs to have been without secrecy (nec clam), without 
force (nec vi) and without permission (nec precario). There is no 
indication that use of the land was carried out by stealth as it was done 
openly and without secrecy. Likewise, there is no indication that the use 
of the land was by force as there is open access to the land and this use 
has never been challenged by the landowner. 

iii) In lawful sports or pastimes; The legal officer was satisfied by the 
evidence provided by the applicant that the land is used as a play area for 
local children, a walk through by local residents and visitors, for dog 
walking, quiet contemplation and a general tranquil place to be watching 
the water flow through the well. 

iv) On the land; The legal officer was of the view this was satisfied by the 
evidence provided by the applicant. The land is as identified on the 
location plan appended to the application. 

v) For at least 20 years. The legal officer was satisfied by the evidence 
provided by the applicant that the use on the land for lawful sports and 
pastimes had been ongoing for over 20 years. 

4.4      The Commons (Registration of Town or Village Greens) (Interim 
Arrangements) (England) Regulations 2007 sets out the process to be 
followed by any applicant seeking to register a new town or village green 
and the process to be followed by the Commons Registration Authority. 

5. Consequences of registration 
 

5.1 Registration gives rise to rights for the relevant inhabitants to indulge in 
Lawful sports and pastimes on the land. 

5.2 Upon registration the land becomes subject to (a) section 12 of the 
Inclosure Act 1857, and (b) section 29 of the Commons Act 1876 make it a 
criminal office to do any of the following:  

 wilfully cause injury or damage to any fence on a green; 

 wilfully take any cattle or other animals onto a green without lawful authority; 

 wilfully lay any manure, soil, ashes, rubbish or other material on a green; 

 undertake any act which causes injury to the green; or 

 undertake any act which interrupts the use or enjoyment of a green as a place 
of exercise and recreation. 

5.3 Under section 29 of the Commons Act 1876 it is deemed to be a public 
nuisance (and an offence under the 1857 Act) to encroach, enclose a green 
or build upon or to enclose a green. This extends to causing any 
“disturbance or interference with or occupation of the soil thereof which is 
made otherwise than with a view to the better enjoyment of such town or 



village green 

6. Scrutiny 

6.1 None 

7. Implications 

7.1 Policy/Strategy Implications:  No direct implications 

7.2 Financial Implications:  The Council is required to determine the 
application and therefore no financial implications are relevant. 

7.3 Legal implications:  There is a duty to fulfil the requirements in Section 15 
of the Commons Act 2006 

7.4 Risk Implications: The report deals with the appraisal and recommended 
process. 

7.5 Statutory Equality Duty:  the officer has taken this into account and given 
due regard to this statutory duty, and the matters specified in Section 149 of 
the Equality Act 2010 in the determination of this application. There are no 
known equality implications arising directly from this application. 

7.6 HUMAN RIGHTS IMPLICATIONS 

Public Authorities are required to act, as far as possible, compatibly with the 

European Convention on Human Rights. The officer’s view is that this proposal 

does not have any human rights implications. 

7.7 Carbon Management/Environmental  None identified 

7.8 Partner Organisations  None 

7.9 Safeguarding/Corporate Parenting Implications  None relevant from this 
report 

 

8. List of Appendices Referred to 

8.1 Appendix 1- The Application for the registration of land as a Town or 
Village Green dated 4th September 2019 

8.2 Appendix 2 – Plan- showing the land to be registered as the village green 
 

9. Background Papers Used to Compile this Report 

9.1 As above 

10. List of Other Relevant Documents 

10.1 None 

 


